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CURRENT DECISIONS 201 

went out on strike and caused his places of business to be "picketed." The 
pickets patrolled the sidewalks in front of his premises and carried placards 
reading, "This cafe is unfair to union labor." There was some evidence of 
disorder and of attempts to intimidate patrons. The plaintiff's business fell off 
largely. An injuction was issued forbidding, among other things, picketing or 
patrolling the sidewalks adjacent to the plaintiff's premises with such placards, 
or dissuading persons who sought to enter the premises from patronizing or 
working for the plaintiff. Held, that the injunction was properly granted. Two 
judges dissenting. Local Union No. 313, etc. v. Stathakis (1918, Ark.) 205 
S. W. 450. 

The subject of enjoining picketing had not before been passed upon by the 
Arkansas court. The opinion lays down the principle that a labor union which 
is on strike is privileged to give publicity to that fact but, in doing so, must not 
disregard the "right of the employer to employ whom he pleases" and to carry 
on business with the public free from coercive molestation. The actual decision, 
affirming the sweeping injunction, seems in fact to go beyond this principle and 
to forbid any kind of picketing immediately adjacent to the premises. Picketing 
there, the court treats as per se coercive; while picketing at a distance "gives 
the member of the public whose support is thus solicited an opportunity for 
reflection." That picketing is per se coercive is likewise held in Webb v. Cooks', 
Waiters' etc. Union (1918, Tex. Civ. App.) 205 S. W. 465. 



Trusts — Constructive Trust — Oral Promise of Heir to Hold Land in 
Trust. — The plaintiff was sole heir to her father. The latter when about to 
die asked plaintiff to promise to divide all his property equally between herself 
and the defendant. The plaintiff so promised, assuring the father that no will 
would be necessary to carry out his wishes. Defendant knew nothing about the 
promise until after the death of the father and the probate of the will. The 
plaintiff purchased with a portion of the funds, not amounting to half, a piece 
of real estate and placed defendant in possession of the same, stating at the 
time that she gave it to her. In no other way did she give the defendant any 
portion of the property inherited from the father. Plaintiff, who had never 
conveyed the legal title to the land, brought the present action to recover pos- 
session of the same. Held, that plaintiff had only a bare legal title and was 
not entitled to possession. Barrett v. Thielen (1918, Minn.) 167 N. W. 1030. 

The court reached its conclusion on the following grounds: (1) that an heir, 
who makes an oral promise to his ancestor to dispose of the property for the 
benefit of certain persons and thereby leads the ancestor to refrain from making 
a will, is in equity a constructive trustee for the intended beneficiaries ; (2) that 
the land in question was therefore purchased with funds and under the circum- 
stances belonged in equity to the defendant; (3) that under Minnesota code 
procedure an "equitable title" may be set up as a defense to an action for pos- 
session brought by the holder of a "legal title without beneficial interest." 
The view of the court as to the first point is the prevailing one. (1918) 27 
Yale Law Journal, 389. It was applied in the recent case of Arntson v. First 
Nat. Bank (1918, N. D.) 167 N. W. 760. The second proposition follows if the 
first be admitted. Upon the third point the law in Minnesota differs from that 
in many, perhaps most, code jurisdictions. See (1917) 26 Yale Law Journal, 
592. 



Trusts — Unincorporated Associations — Disposition of Property on Dissolu- 
tion.— Funds were held in trust for a constantly changing group of bene- 
ficiaries — injured employees of a mining company and their dependents in case 
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of death. The company and each employee contributed to the fund. On leaving 
the service of the company an employee ceased to have any claim for injury or 
death benefits. The company went out of business, at which time there was 
on hand in the fund nearly $55,000. Those who were employees when the com- 
pany ceased doing business claimed that the whole fund was held in trust for 
them ; the company claimed that a resulting trust for it existed for a share pro- 
portioned to its contribution; persons previously employed also made claims 
for shares. The plaintiff, trustee of the fund, filed a bill of interpleader. Held, 
that there were resulting trusts in favor of all who had at any time contributed 
to the fund, in proportion to the contributions of each. Walters v. Pittsburgh 
& Lake Angeline Iron Co. (1918, Mich.) 167 N. W. 834. 

The agreements entered into by the contributors in this case were not very 
definite and no provision was made for the distribution of any surplus. The 
decision follows the view taken in the case of Coe v. Washington Mills (1889) 
149 Mass. 543, 21 N. E. 966, upon the principle that where an express trust 
comes to an end without exhausting a fund, there is a "resulting trust" for 
the grantor. If there is anything in the agreement of the contributors which 
indicates an intention that no trust shall result — as may well happen in cases 
similar to the one in hand — that intention will be given effect. See In re Customs 
& Excise Officers Fund [1917] 2 Ch. 18, commented upon in (1918) 27 Yale 
Law Journal, 418. 



Wills — Testamentary Capacity — Soldier Under Age Exercising Power of 
Appointment by Will. — An English officer under age, while on active service 
with the army, made his will, duly executed and attested, by which he exercised 
a power of appointment over personal property. After the will was admitted 
to probate, proceedings in chancery were instituted by persons who would be 
entitled to the property if the power were invalidly exercised, claiming the will 
was void. Held, that the power was validly exercised. Re Wemher (1918, 
C. A.) 118 L. T. 388. 

The same decision had been reached by the lower court, but Younger, J., 
there expressed the opinion that the practice of the Probate Court of admitting 
wills of infant soldiers was not warranted by the Wills Act of 1837. See Com- 
ment in (1918) 27 Yale Law Journal, 806. Following the handing down of 
this opinion the Wills (Soldiers' and Sailors') Act of February 6, 1918, was 
enacted "in order to remove doubts as to the construction of the Wills Act of 
1837." It declared that Section 11 of that Act had always authorized the 
infant soldier in actual military service to dispose of his personal estate by 
will. This legislation, the court now says, puts to rest the question of the 
validity of the will ; and it was held also that the power to dispose of "his 
personal estate" included the power to appoint personal estate. In America it 
would seem that such retroactive legislation could hardly be sustained. If the 
will were invalid at the time of the testator's death, any subsequent statute 
declaring it operative would run foul of constitutional prohibitions. See Green- 
ough v. Gre enough (1849) n Pa. St. 489. 



